


District Court level, even in civil cases, are being held in person unless a party moves
for an exception to appear by videoconference.

The Fourth Judicial District Local Rules provide the following when a party fails to
appear at a civil hearing:

5.1. If the moving party or his or her attorney fails to appear to argue a
contested motion at the time set, the court may summarily deny the
motion for failure to prosecute pursuant to I.R.C.P. 41(b) or .LR.F.L.P. 123
or may deem the motion withdrawn.

5.2. If the moving party or his or her attorney appears to argue the motion
at the time set, if the opposing party or his or her attorney does not
appear, and if the motion has been properly and timely noticed for hearing
with proof of due service, the court may render a decision on the merits of
the motion.

|. RODRIGUEZ’S MOTION TO RECONSIDER SANCTIONS RELATED TO EXPEDITED DISCOVERY

Defendant Rodriguez’s did not file a separate memorandum or affidavit but
stated: “Included within this motion is a memorandum supporting the facts and law for
this request as well as a verification from Diego Rodriguez that the statements
contained herein are true.” Instead, his motion and memorandum are combined in his
Motion to Cancel or Reconsider the Court’s Order on Motions for Sanctions and
Memorandum in Support.! Plaintiffs responded? with supporting declaration from
counsel.3

While the Court could consider the motion withdrawn or summarily deny the
motion pursuant to Fourth Judicial District Local Rule 5.1, the Court reads the motion in
part as a request to disallow fees requested by the Plaintiffs in their Motion for
Sanctions which was heard in oral argument at the same hearing. To that extent, the
Court considers Rodriguez’s Motion to Cancel or Reconsider as a written responsive

argument to the Plaintiffs’ Motion for Sanctions.

1 Verified Motion to Cancel or Reconsider Court’s Order on Motions for Sanctions and
Memorandum in Support (“Def's Memo”), filed Oct. 4, 2022.

2 Plaintiffs’ Opposition to Defendant Diego Rodriguez’s Verified Motion to Cancel or Reconsider
Court’s Order on Motions for Sanctions and Memorandum in Support (“Response”), filed Nov. 15, 2022.

3 Declaration of Erik F. Stidham in Support of Plaintiffs’ Opposition to Defendant Diego Rodriguez’s
verified Motion to Cancel or Reconsider the Court’s Order on Motions for Sanctions (“Stidham Reconsider
Dec’), field Nov. 15, 2022.
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On July 12, 2022, the court entered an Amended Order Granting Motion for
Expedited Discovery allowing Plaintiffs leave to serve expedited Interrogatories on
Diego Rodriguez and ordering a response by August 5, 2022. Diego Rodriguez did not
respond to the expedited Interrogatories and the Court entered an Order on September
6, 2022 addressing sanctions for the failure to respond to the Interrogatories. In
relevant part of the Order the Court stated:

The Court also ORDERS that Defendant Rodriguez is to pay the costs of

the deposition that are costs that would not have been incurred but for Mr.

Rodriguez’s failure to respond to the Interrogatories proposed by Plaintiffs

since Mr. Rodriguez was on notice of Plaintiffs’ intent to seek this

discovery and was mailed the Court’s Orders for at least three months
prior to the hearing on September 6, 2022.

Further, the Court finds it must award the Plaintiffs’ the costs and fees
incurred in filing the motion for sanctions and appearing at the hearing on
September 6, 2022.

Rodriguez now seek reconsideration of that Order and requests the Court vacate the
portion of the order that requires him to pay the deposition costs and awards the Plaintiff
fees for conducting the deposition.

First, Rodriguez asserts that the Order is void because he was not properly
served with process and sanctions were imposed before his Answer was due on
September 7, 2022. There is no dispute for purposes of this motion that Defendant
Rodriguez is not a resident of Idaho and is currently a resident of Florida. The Plaintiffs
argue that Rodriguez was properly served and had actual knowledge of the lawsuit and
the Court’s Order well before September 6, 2022. The Plaintiffs also assert that
Rodriguez has waived any claim that this court lacks jurisdiction over the defendant
because he did not file a Rule 12 motion prior to filing his answer.

The Court agrees that Defendant Rodriguez has waived any claim for lack of
personal jurisdiction since no claim for lack of jurisdiction was raised by Rodriguez by
filing a Rule 12(b) motion before filing his responsive pleading and no claim of lack of
jurisdiction was raised in the Answer that he filed. Therefore, the Court finds that
Rodriguez has waived any claim that the Court lacks jurisdiction over him or to enter

orders against him in this case.
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Next, the Court finds Diego Rodriguez was properly served with process in this
case. The publications informed Rodriguez that at “Any time after 21 days following the
last publication of this summons, the court may enter a judgment against you without
further notice, unless prior to that time you have filed a written response in the proper
form.” The last publication of the summons in the Idaho Statesman and the Orlando
Sentinel was August 8, 2022, which meant his deadline to answer was August 29, 2022.
However, the final publication date of the summons in the Orlando Weekly was on
August 17, 2022,* so his deadline to answer was September 7, 2022 under that
publication. However, the deadline to Answer is not dispositive of this issue. The Court
finds that the Defendant was properly served and had notice of the hearing on sanctions
and Defendant Rodriguez did not attend that hearing before the Court entered its Order
on the Motion for Sanctions. While there was a procedural deficiency in the original
service of process attempted on Rodriguez, this deficiency was corrected prior to the
Court’s Order for Sanctions. And the Court would finally note that expedited discovery
may occur before there is a responsive pleading or before the deadline for a responsive
pleading in a litigation — as was ordered in this case.

Finally, the Court’s original purpose for the Amended Order Granting Motion for
Expedited Discovery and then for imposing sanctions for noncompliance with that
Amended Order, and that Rodriguez knowingly failed to comply with this Court’s Order
that required him to answer the expedited discovery has not been disproven. Further,
the Court does not find that the Order on Motion for Sanctions is confusing or vague as
to Defendant Rodriguez. The Plaintiffs have presented sufficient evidence that
Rodriguez was aware of the Amended Order for Expedited Discovery, was served the
Order and the Interrogatories, and did not comply by answering the Interrogatories, and
that noncompliance necessitated a deposition to obtain answers to those questions.
Therefore, the Court finds its September 6, 2022 Order was not procedurally deficient
and does not violate Rodriguez’s constitutional rights or his right to due process.
Defendant Rodriguez’s Motion to Cancel or Reconsider the Court’s Order on Motions
for Sanctions and Memorandum in Support, filed October 4, 2022, is DENIED.

4 Proof of Publication, Diego Rodriguez, filed Aug. 19, 2022.
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